IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN LADA, )
) Cvil Action
Plaintiff ) No. 08-cv-04754
)
VS. )
)
DELAVWARE COUNTY COVMUNI TY COLLEGE;, )
CLAYTON RAI LEY; and )
VI RG NI A CARTER, )
)
Def endant s )
ORDER

NOW this 30'" day of Septenber, 2009, upon

consi deration of the foll ow ng docunents:

1

2.

Def endants’ Mdtion to Dismiss filed January 7, 2009;

Def endant s’ Menorandum of Law in Support of Their Mtion to
Dismiss Plaintiff’s Conplaint, which menmorandum was fil ed
January 7, 20009;

Plaintiff’s Response in Qpposition to Defendants’ Mtion to
Dismiss in Part, which response was filed January 26, 2009;
Plaintiff’s Menmorandum in Support of Plaintiff’s Response in
Opposition to Defendants’ Mdtion to Dismss in Part, which
menor andum was filed January 26, 2009;

Def endants’ Reply Menorandum of Law in Support of Their
Motion to Dismiss Portions of Plaintiff’s Conplaint, which
reply menorandum was attached as Exhibit A to Defendants’

Motion for Leave to File a Reply Brief in Support of Their



Motion to Dism ss;
and for the reasons articulated in the acconpanyi ng Opi ni on,

IT 1S ORDERED that Defendants’ Mtion to Dismss i s

granted in part and denied in part.

IT 1S FURTHER ORDERED t hat on or before Cctober 23,

2009, plaintiff shall nake a nore definite statenent of her First
Amendnent Retaliation claimin Count | pursuant to Federal Rule
of Cvil Procedure 12(e), or plaintiff’s First Amendnent
Retaliation claimnmay be dismssed for failure to state a claim
upon which relief can be granted.

T 1S FURTHER ORDERED that plaintiff’s Equal Protection

clains in Count | are dism ssed against all defendants.

| T IS FURTHER ORDERED that Count | is dism ssed agai nst

def endant Del aware County Community Col | ege.

| T IS FURTHER ORDERED t hat Counts 1V, V, VI, and VI of

plaintiff’s Conplaint are dismssed in their entirety.

| T IS FURTHER ORDERED that in all other respects

Def endants’ Mdtion to Dism ss i s deni ed.

I T 1S FURTHER ORDERED t hat def endants shall have unti

Novenber 12, 2009 to answer plaintiff’s Conpl aint.
BY THE COURT:
[s/ Janes Knoll Gardner

Janmes Knol | Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN LADA, )
) Gvil Action

Plaintiff ) No. 08-cv-4754
)
VS. )
)
DELAVWARE COUNTY COVMUNI TY COLLEGE;, )
CLAYTON RAI LEY; and )
VI RG NI A CARTER, )
)
Def endant s )

APPEARANCES:

NI NA B. SHAPI RO, ESQUI RE
On behal f of Plaintiff

ALLI SON S. PETERSEN, ESQUI RE
On behal f of Defendants

* * *

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Defendants’ Mdtion
to DDsmss filed January 7, 2009. Upon consideration of the
briefs of the parties and for the reasons expressed bel ow, |
grant in part and deny in part the notion to di sm ss.

On Cctober 3, 2008, plaintiff Karen Lada filed her
Conpl ai nt agai nst defendants Del aware County Community Col | ege,

Clayton Railey, and Virginia Carter. Plaintiff’s seven-count



Conpl ai nt al |l eges various constitutional violations brought
pursuant to 42 U.S.C. § 1983, violations of the Anericans Wth
Disabilities Act, and several pendent state |aw clains arising
out of plaintiff’'s termnation as a faculty nenber at Del aware
County Conmunity Col |l ege.

In Count |, plaintiff sues all defendants pursuant to
Section 1983, alleging First Arendnent retaliation and viol ations
of Equal Protection and procedural due process.

In Count |1, plaintiff brings an Arericans Wth
Disabilities Act claimagainst defendant Del aware County
Community College. In Count Ill, plaintiff brings a Pennsylvania
Human Rel ati ons Act claimagainst all defendants.

In Count 1V, plaintiff alleges a state | aw breach of
contract cl ai magai nst defendant Del aware County Community
College. In Count V, plaintiff brings a state | aw cl ai m agai nst
def endant Del aware County Community Col |l ege for breach of the
covenant of good faith and fair dealing. 1In Count VI, plaintiff
brings a state law claimfor wongful interference with
contractual relations against defendants Railey and Carter.

In Count VII, plaintiff brings a claimfor intentional
infliction of enotional distress under state | aw agai nst al
def endant s.?

Def endants fil ed Defendants’ Mdtion to Dism ss on

1 In her response to Defendants’ Mtion to Dismiss, plaintiff

wi t hdrew this cl ai magai nst defendant Del aware County Community Col | ege.
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January 7, 2009. Defendants seek to dismss (1) plaintiff’s
First Amendnent retaliation and Equal Protection clains against
all defendants; (2) plaintiff’s procedural due process claim
agai nst defendant Del aware County Community Col | ege only;

(3) Counts 1V, V, and VI in their entirety; and (4) Count VII
agai nst defendants Del aware County Community Col |l ege and Carter
only. Defendants do not nove to dismss plaintiff’s Anericans
Wth Disabilities Act (Count 11) or Pennsylvania Human Rel ati ons
Act (Count I11) clains.

In the Order acconpanying this Opinion, | order
plaintiff to nake a nore definite statenent of her First
Amendnent Retaliation claimpursuant to Federal Rule of Gvil
Procedure 12(e), dism ss her Equal Protection claimagainst al
def endants, and dismss all of plaintiff’s Section 1983 cl ai ns
agai nst defendant Del aware County Community College. | also
dismss Counts IV, V, VI, and VII of plaintiff’s Conplaint.

JURI SDI CT1 ON

Jurisdiction in this case is based upon federal
question jurisdiction pursuant to 28 U.S.C. § 1331. The court
has supplenental jurisdiction over plaintiff’s pendent state | aw
clains. See 28 U S.C. § 1367.

VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(b) because

the events giving rise to plaintiff’s clains allegedly occurred



i n Del aware County, Pennsylvania, which is located within this
judicial district.

STANDARD OF REVI EW

A claimmay be dism ssed under Federal Rule of Cvil
Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted.” A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conmplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbly, 550 U.S. 544, 127 S.C. 1955, 167 L.Ed.2d 929 (2007)).
Odinarily, a court’s review of a notion to dismss is limted to
the contents of the conplaint, including any attached exhibits.

See Kulwi cki v. Dawson, 969 F.2d 1454, 1462 (3d G r. 1992).

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2). That rule requires only “a short and plain
statenent of the claimshowing that the pleader is entitled to
relief” in order to give the defendant fair notice of what the
claimis and the grounds upon which it rests. Twonbly,
550 U. S. at 555, 127 S.Ct. at 1964, 167 L.Ed.2d at 940.
Additionally, in determning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual
all egations and draw all reasonable inferences therefromin the

light nost favorable to the plaintiff. Phillips v. County of




Al | egheny, 515 F.3d 224, 233 (3d Cr. 2008); Wrldcom lInc. v.

G aphnet, Inc., 343 F.3d 651, 653 (3d Cr. 2003). “[A] conplaint

may not be dism ssed nerely because it appears unlikely that the
plaintiff can prove those facts or will ultimately prevail on the
merits.” Phillips, 515 F. 3d at 231.

Neverthel ess, “Rule 8(a)(2) requires a ‘showi ng’ rather
than a bl anket assertion of an entitlenment to relief...

[Without sone factual allegation in the conplaint, a claimnt
cannot satisfy the requirenent that he or she provide not only
‘fair notice,’” but also the ‘grounds’ on which the claimrests.”
Phillips, 515 F.3d at 232.

I n considering whether the conplaint survives a notion
to dismss, both the District Court and the Court of Appeals
review whether it “contain[s] either direct or inferential
al l egations respecting all the material elenents necessary to
sustain recovery under sone viable legal theory.” Twonbly,

550 U.S. at 562, 127 S.Ct. at 1969, 167 L.Ed.2d at 945 (enphasis

inoriginal); Haspel v. State Farm Miutual Auto | nsurance Conpany,

241 Fed. Appx. 837, 839 (3d Gir. 2007).

The Third Crcuit has explained that the “Twonbly
formul ati on of the pleading standard can be sumed up thus:
stating a claimrequires a conplaint with enough factual matter
(taken as true) to suggest the required elenent. This... sinply

calls for enough facts to raise a reasonabl e expectation that
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di scovery will reveal evidence of the necessary elenent.”
Phillips, 515 F.3d at 234 (internal punctuation omtted).
FACTS

Based upon the avernents in plaintiff’s Conpl aint,
which | must accept as true under the foregoing standard of
review, and the reasonable inferences which | nust draw from
those facts in the light nost favorable to plaintiff, the
pertinent facts are as foll ows.

Plaintiff Karen Lada worked as a faculty nenber at
Del aware County Comunity Col |l ege from 2003 to 2007.2 At al
times relevant to plaintiff’'s enploynent, plaintiff was a
di sabled female. The defendants wongfully inferred that the
plaintiff was nentally unstabl e and dangerous.® Plaintiff was,
however, able to performthe essential duties of her job with or
wi t hout accommodati on. *

I n February 2007, plaintiff was hospitalized for five
days because of conplications fromher nedication.® Upon her

return to work, plaintiff’s direct supervisor and depart nment

Conpl ai nt at paragraphs 11 and 22.
Conpl ai nt at paragraph 10.
Conpl ai nt at paragraph 29.

Conpl ai nt at paragraph 15.
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Dean, defendant C ayton Railey, treated plaintiff differently and
di sparately.?®

Def endant Railey refused to allow plaintiff to teach
her cl asses; discussed with plaintiff’s colleagues, and published
derogatory m sstatenents to students, that plaintiff was not fit
to teach; required plaintiff to produce a nmedical certification
to return to work, which was not required of other faculty
menbers after brief sick |eaves; subjected plaintiff to a hostile
wor k environnent, maki ng condescending and belittling comments to
plaintiff, scrutinizing her classroom performance, and insisting
on observing every class; and excessively criticized the
plaintiff’s tenure track proposal for a study.’

Because she was treated disparately and nore harshly
than simlarly situated faculty, plaintiff sought the assistance
of her union representative to intervene with defendant Railey.?
In retaliation for asserting her union protections and rights,
defendant Railey fal sely accused plaintiff of being

i nsubordi nate. ®

Conpl ai nt at paragraphs 14 and 15.
Conpl ai nt at paragraphs 16-19 and 21.
Conpl ai nt at paragraph 20.

Conpl ai nt at paragraph 20.
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On June 25, 2007, plaintiff was term nated from her
position wi thout notice or warning.! Defendant Railey and
defendant Virginia Carter, the Provost for Academ c Affairs, made
the decision to termnate plaintiff. Plaintiff was a hard-
wor ki ng faculty nmenber who received high performance ratings from
her coll eagues and students.'* Plaintiff had been nom nated for
the Gould Award for teaching excellence for the Spring 2007
semester. 3

DI SCUSSI ON

Count | (Constitutional d ains Under Section 1983)

In Count | of her Conplaint, plaintiff appears to raise
federal constitutional clainms of First Amendnent retaliation and
viol ations of Equal Protection and procedural due process under
42 U.S.C. §8 1983. As noted above and for the foll ow ng reasons,
| order plaintiff to nmake a nore definite statement of her First
Amendnent Retaliation claimpursuant to Federal Rule of G vil
Procedure 12(e). | dism ss her Equal Protection claimfor
failure to state a claimupon which relief can be granted.

Def endants do not seek to dismss plaintiff’s procedural due

process claim so | do not address it at this time. Finally, |

10 Conpl ai nt at paragraph 22.

1 Conpl ai nt at paragraph 22.

12 Conpl ai nt at paragraph 23.

13 Conpl ai nt at paragraph 23.
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dismss all of plaintiff’s Mnell?! clainms agai nst defendant
Del aware County Conmmunity Col | ege.
First Amendnent Retaliation

Def endants nove to dismss plaintiff’s First Amendnent
claimin Count | for failure to allege any protected speech or
actions.®™ In the alternative, defendants request that the court
order plaintiff to nake a nore definite statenent of her
retaliation claimpursuant to Federal Rule of G vil
Procedure 12(e). For the reasons that follow, | deny defendants’
motion to dismss plaintiff’s First Anmendnent retaliation claim
but order plaintiff to make a nore definite statenent of this
claim

To state a First Amendnent Retaliation claim a public
enpl oyee plaintiff nust allege: “(1) that the activity in
gquestion is protected by the First Amendnent, and (2) that the
protected activity was a substantial factor in the alleged

retaliatory action.” DelLuzio v. Mnroe County,

271 Fed. Appx. 193, 196 (3d Cr. 2008); H Il v. Borough of

Kut zt own, 455 F.3d 225, 241 (3d Cr. 2006). The former is a

guestion of law and the latter is a question of fact. See Gorum

14 Monel | v. Department of Social Services, 436 U.S. 658,
98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).

15 Def endant s’ Menorandum of Law in Support of Their Mtion to
Dismiss Plaintiff’'s Conplaint (“Defendants’ Brief”) at page 8.
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v. Sessons, 561 F.3d 179, 184 (3d Gr. 2009); Hll, 455 F. 3d at
241.

The First Anendnment protects a public enployee’s
statenent when “(1) in making it, the enpl oyee spoke as a
citizen, (2) the statenent involved a matter of public concern,
and (3) the government enployer did not have ‘an adequate
justification for treating the enployee differently from any
ot her nmenber of the general public’ as a result of the statenent
he made.” Gorum 561 F.3d at 185; Hill, 455 F.3d at 241 (quoting

Garcetti v. Ceballos, 547 U. S. 410, 418, 126 S. Ct. 1951, 1958,

164 L. Ed.2d 689, 699 (2006)).

In Garcetti, the United States Suprene Court expressly
declined to decide whether this approach “would apply in the sane
manner to a case involving speech related to schol arship or
teaching.” 547 U S. at 425, 126 S.Ct. at 1962, 164 L.Ed.2d at
703. The United States Court of Appeals for the Third Crcuit
has repeatedly stated that this question remains open. See

Gorum 561 F.3d at 186; Borden v. School District of East

Brunswi ck, 523 F.3d 153, 171 n.13 (3d G r. 2008).

Where Garcetti does not apply, courts should apply the
traditional two-step Pickering analysis, which “considers whether
t he enpl oyee’ s speech was on a matter of public concern” and
bal ances “the interests of the enployee, as a citizen, in

comrenting upon matters of public concern and the interest of the
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State, as an enployer, in pronoting the efficiency of the public
services it perfornms through its enployees.” Gorum 561 F.3d at
186 n. 6.

Because it is uncertain whether the Garcetti or
Pi ckering test applies here, and because the issue of whether
plaintiff's statenent involved a matter of public concern is
comon to both approaches and is dispositive of the claimbefore
me, | wll turnto it first.

Plaintiff’s speech does not relate to a public concern.
Plaintiff alleges that she suffered retaliation “because she
spoke out and asserted her property rights, civil liberty rights,
uni on protections and [Weingarten rights.”® Speech inplicates
matters of public concern when it involves social or political
concerns of the community. See Gorum 561 F.3d at 187;

MIller, 544 F.3d at 548.

An individual’ s personal enploynment grievances, such as
those of the plaintiff here, sinply do not rise to this |evel.
“[P]rivate grievances as an enpl oyee” and “speech related solely
to mundane enpl oynent grievances” are not exanples of speech

constituting matters of public concern. Mller, 544 F.3d at 550;

16 Conpl ai nt at paragraph 34.

Plaintiff cites National Labor Relations Board v. J. Wingarten,
Inc., 420 U.S. 251, 95 S.Ct. 959, 43 L.Ed.2d 171 (1975), for the proposition
that “an enpl oyee ha[s] a statutory right to union representation in an
interview that the enployee fears may result in disciplinary action.”
Plaintiff’s Brief at page 9.
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Sanqui gni v. Pittsburgh Board of Public Education, 968 F.2d 393,

399 (3d CGr. 1992) (Alito, J.); see also Gorum 561 F.3d at 187.

But the anal ysis does not end here because “a public
enpl oyee who has petitioned the governnent through a formal
mechanism.. is protected under the Petition C ause from
retaliation for that activity, even if the petition concerns a

matter of solely private concern.” Foraker v. Chaffinch

501 F.3d 231, 236 (3d Cr. 2007); see San Filippo v. Bongi ovanni,

30 F.3d 424 (3d Cir. 1994). Were a formal nmechani sm of redress
such as a lawsuit, grievance, or workers conpensation claimis
utilized, the public enployee plaintiff’s speech need not be
about a matter of public concern to enjoy First Amendnent
protection. Foraker, 501 F.3d at 236.

The Third G rcuit Court of Appeals has suggested that
petitions may be nmade by “less formal nechanisns” than | awsuits
or grievances, but has cautioned that “[p]etitions made through
i nformal channels may occasion a | esser degree of constitutional
protection than their formal counterparts.” Foraker, 501 F.3d at
237. The Third Crcuit has held that internal “conplaints up the

chain of command” are not petitioning activity. 1d.; see Gllen-

Ruiz v. Gty of Philadel phia, 2008 U . S.Dist. LEXIS 57357, *23-24

(E.D.Pa. July 21, 2008) (Davis, J.).
District courts in this circuit have stated that other

informal “petitions” do not enjoy First Amendnent protection.
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See Perna v. Township of Mntclair, 182 L.R R M 2307, 2313-2314

(D.N.J. 2006); Bradshaw v. Township of M ddl etown,

296 F. Supp.2d 526, 546 (D.N.J. 2003).

The case of Cooper v. Cape May County Board of Soci al

Services is instructive. There, plaintiff clainmed that seeking

i nformal assistance fromhis union was petitioning activity
protected by the First Arendnent. 175 F. Supp.2d 732, 736-737
(D.N.J. 2001). The court held that this activity did “not
inplicate the Right to Petition under the First Anendnent because
[plaintiff’s] nmeeting with union representatives [was] not in the
nature of a formal grievance procedure that the Petition C ause
is designed to protect.” 1d. at 746.

Here, plaintiff alleges that she “sought the assistance
of her union representative to intervene w th Defendant Dean
Railey....”Y Fromthis allegation, it is unclear whether
plaintiff filed a formal grievance or used informal channels -
and whether plaintiff’s conduct is protected by the First
Amendnent and to what degree may hinge on this distinction.
Therefore, and for the reasons that follow, | order plaintiff to
make a nore definite statement of her First Amendnment Retaliation
clai m pursuant to Federal Rule of Civil Procedure 12(e).

In their notion to dismss, defendants nove in the

alternative for the court to require plaintiff to nore

e Conpl ai nt at paragraph 20.
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definitively plead her First Anmendnent Retaliation claim pursuant
to Federal Rule of Civil Procedure 12(e).'® Rule 12(e) permts a
party to “nmove for a nore definite statenent of a pleading to

whi ch a responsive pleading is allowed but which is so vague or
anbi guous that the party cannot reasonably prepare a response.”

See, e.qg., Transport International Pool, Inc. v. Ross Stores,

Inc., 2009 U.S.Dist. LEXIS 32424, *4-5 (E.D.Pa. April 15, 2009)

(Surrick, J.); Johnson v. Delaware County, 2008 U. S.Dist.

LEXI S 50517, *4 (E.D.Pa. June 30, 2008) (Stengel, J.).

| f a conplaint does not contain allegations supporting
each elenent of plaintiff’s claim but “the deficiency is not so
mat eri al that the pleading should be di sm ssed under
Rule 12(b)(6), a nore definite statenent is appropriate...
[ Sjuch notions [are] preferable to dism ssal under Rule 12(b).”
Moore’ s Federal Practice 88 12.36[1], [6] (3d ed. 2007).

This court has granted a notion for a nore definite
statenment on a First Amendnent retaliation claimwhere the court
was unable to determ ne the nature of the allegedly protected

conduct. Speck v. City of Phil adel phia, 2007 U.S.Di st.

LEXI S 55769, *14-15 (E.D.Pa. July 31, 2007) (O Neill, S.J.).
Because the activity in question nust be protected by the First
Amendnent for plaintiff to be able to state a First Amendnent

Retaliation claim because plaintiff’s allegations about seeking

18 Def endants’ Brief at page 8 n.3.
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uni on assi stance are “vague or anbi guous,” but because the
deficiency is not so material that the pleading should be
di sm ssed under Rule 12(b)(6), | grant defendants’ notion in the
alternative and order plaintiff to plead her First Anmendnent
Retaliation claimnore definitively.
Equal Protection

In her response to Defendants’ Mdtion to D sm ss,
plaintiff contends that she stated an Equal Protection C ause
claim Defendants argue that plaintiff fails to state an Equal
Protection C ause cl ai m because she does not identify how she was
deni ed equal protection of the aw. For the reasons that foll ow,
| will dismss plaintiff’s equal protection claimfor failure to
state a claimupon which relief can be granted.

The first step in reviewing a claimthat governnent
action violates the Equal Protection Clause is to determ ne the

appropriate standard of review. Doe v. Pennsylvania Board of

Probation and Parole, 513 F. 3d 95, 107 (3d Cr. 2008); Donatell

v. Mtchell, 2 F.3d 508, 513 (3d Cir. 1993). Governnent actions

i nvol vi ng suspect classifications based on race, alienage, or
national origin or that infringe upon fundanental constitutiona

rights are subjected to strict scrutiny. Cty of O eburne v.

Cl eburne Living Center, Inc., 473 U S. 432, 440, 105 S.C. 3249,

3254, 87 L.Ed.2d 313, 320 (1985); Doe, 513 F.3d at 107,

Donatelli, 2 F.3d at 513. |If the challenged state action neither
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targets a suspect class nor burdens a fundanental constitutional
right, rational basis review applies. Doe, 513 F.3d at 107,

Janicki v. Elizabeth Forward School District, 73 Fed. Appx. 530,

532 (3d Gir. 2003).
Plaintiff alleges that she is “a disabled femal e and/ or
t he defendants wongfully inferred that the plaintiff was
di sabl ed as nentally unstabl e and dangerous.”!® However, “the
di sabl ed are not a suspect class for purposes of an equal

protection challenge.” Bowers v. NCAA 475 F.3d 524, 553

(3d Gr. 2007). See Gty of deburne, 473 U S. 432,

105 S. Ct. 3249, 87 L.Ed.2d 313.

Further, plaintiff does not contend that defendants
have vi ol ated her fundanental constitutional rights. Because
plaintiff's allegations inplicate neither suspect classifications
nor burdened fundanmental rights, | nust apply rational basis

review to the governnent activity chall enged here. See Rucci V.

Cranberry Townshi p, 130 Fed. Appx. 572, 575 (3d G r. 2005);

Angstadt v. M dd-West School District, 377 F.3d 338, 344

(3d Gir. 2004).

Under rational basis review, a challenged
classification nust be upheld “if there is any reasonably
concei vable state of facts that could provide a rational basis

for the classification.” FCC v. Beach Conmuni cations, |Inc.,

19 Conpl ai nt at paragraph 10.
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508 U. S. 307, 313, 113 S. C. 2096, 2101, 124 L.Ed.2d 211, 221
(1993); Doe, 513 F.3d at 107; Angstadt, 377 F.3d at 345. *“In
short, a classification subject to rational-basis review ‘is
accorded a strong presunption of validity.’”” Donatelli,

2 F.3d at 515 (quoting Heller v. Doe, 509 U.S. 312, 319,

113 S. . 2637, 2642, 125 L.Ed.2d 257, 270 (1993)).
The burden is on the plaintiff to negate every
conceivabl e justification for the chall enged governnent action.

See United States v. Pollard, 326 F.3d 397, 407-408 (3d CGr

2003); Brian B. v. Pennsylvania Departnent of Education,

230 F.3d 582, 586 (3d Cir. 2000); Sauers v. Bensal em Township,

2003 U.S.Dist. LEXIS 4706, *11-12 (E.D.Pa. March 5, 2003)
(Kauffman, J.).

Here, plaintiff has failed to allege facts negating
every conceivable justification for the chall enged governnent
action. Indeed, the face of plaintiff’s Conplaint suggests (at
| east) one such rational basis for her term nation: that
defendants believed plaintiff was “nmentally unstable and
dangerous.”?° “Because this court can hypothesize a rational

basi s” for the challenged governnent action, plaintiff’s equal

protection claimnmust be dismssed. Mercatus Goup LLC v. Lake

Forest Hospital, 528 F.Supp.2d 797, 817 (N.D.1l11. 2007); accord

Sauers, 2003 U.S.Dist. LEXIS 4706 at *11-12.

20 Conpl ai nt at paragraph 10.
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Nor can plaintiff make out a “class of one” equal
protection claim Plaintiff is a public enployee, and the United
States Suprene Court has explicitly held that “the cl ass-of-one
theory of equal protection does not apply in the public

enpl oynment context.” Engquist v. Oregon Departnent of

Agriculture, 553 U.S. __, 128 S.Ct. 2146, 2151, 170 L.Ed.2d 975,

983 (2008); accord Skrutski v. Marut, 288 Fed. Appx. 803, 809

(3d Gir. 2008).

For the foregoing reasons, | dismss plaintiff’s equal
protection claimfor failure to state a claimupon which relief
can be grant ed.

Procedural Due Process

Plaintiff also raises a procedural due process claim
under Section 1983. Defendants do not nove to dismss this
claim so | do not address it further at this tine.

Monel | Liability

Local governnment units may not be held Iiable under
Section 1983 for the constitutional torts of their enployees
t hrough the doctrine of respondeat superior. Hll, 455 F. 3d at
245. A local government unit may be held liable for an
enpl oyee’ s conduct “only when that conduct inplenents an official

policy or practice.” |d.



An enpl oyee’ s conduct inplenents official policy or
practi ce when

(1) the individual acted pursuant to a formal
government policy or a standard operating
procedure | ong accepted within the governnment
entity,

(2) the individual hinmself has final policy-nmaking
authority such that his conduct represents
official policy, or

(3) a final policy-maker renders the individual’s

conduct official for liability purposes by having

del egated to himauthority to act or speak for the
government, or by ratifying the conduct or speech

after it has occurred.

Id. See MG eevy v. Stroup, 413 F.3d 359, 367 (3d GCr. 2005).
Here, plaintiff alleges no policy, procedure, or custom
that, when enforced, causes constitutional harm |[|ndeed,

plaintiff argues that she was termnated “in violation of the

publ i shed policies known as Tenure Guidelines: Probationary

Faculty.”?

Actions taken in violation of policy by enpl oyees
wi t hout final policymaking authority do not subject | ocal

government units to Monell liability. See Marable v. West

Pott sgrove Township, 176 Fex. Appx. 275, 283 (3d Cir. 2006).

“I'U nder Monell][,] subordinate enpl oyees inpose liability by

foll owi ng policy, not when they disregard it.” Sinmmons v. U ntah

21 Plaintiff’s Menmorandumin Support of Plaintiff’s Response in
Opposition to Defendants’ Motion to Dismiss in Part (“Plaintiff’'s Brief”) at
page 12 (enphasis added).
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Health Care Special Service District, 506 F.3d 1281, 1286 n.5

(10th Cr. 2007).

“IAln official with policymaking authority can create
official policy, even by rendering a single decision.” MG eevy,
413 F. 3d at 367-368. Oficials with final policymaking authority
are those with the responsibility for making policy in the
particul ar area of nunicipal business in question, and whose
authority to nmake policy in that area is final and unrevi ewabl e.
HIl, 455 F. 3d at 245; MG eevy at 369. If an enpl oyee’s
decision is subject to review, it is not final, and that enpl oyee

is not a policymaker. Hill, 455 F.3d at 246 (citing Brennan v.

Norton, 350 F.3d 399, 428 (3d Cr. 2003)).

To state a Monell claimunder an official wth
pol i cymaki ng authority theory, a plaintiff nust plead that a
defendant is an official with final policymaking authority.
Plaintiff nust “allege sufficient facts to indicate that the
i ndi vi dual responsible for such action was the final policymaker

Wi th respect to such personnel decisions.” Wtzel v. Hoffnan,

928 F.2d 376, 377 (11th Gr. 1991). See Daniel v. Conpass,

212 Fed. Appx. 262, 265 (5th Gr. 2006); WIllians v. Town of

Sout hi ngt on, 2000 U.S. App. LEXIS 997, *6-7 (2d Cir. January 26,

2000); Baxter v. Vigo County School Corporation, 26 F.3d 728, 735

(7th Gir. 1994).
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Here, plaintiff has failed “to allege that a final
pol i cymaker took any unconstitutional action against himwthin

the nmeaning of 42 U . S.C. § 1983.” Looper M ntenance Service

| ncorporated v. Gty of Indianapolis, 197 F.3d 908, 912-913

(7th Cr. 1999). | also note that plaintiff did not respond to
def endants’ argunent that plaintiff’'s Conplaint did not identify
any Del aware County Conmunity Col |l ege policynakers. %2

Finally, plaintiff’s Conplaint is devoid of any clains
that could give rise to Monell liability under a ratification
t heory.

Because plaintiff has failed to allege facts sufficient
to support a claimfor Mnell liability against Del aware County
Community College, | grant Defendants’ Mdtion to Dismss as to
plaintiff’s Section 1983 cl ai ns agai nst defendant Del aware County
Community College in Count I.

Count |V (Breach of Contract)

Count 1V alleges breach of contract by defendant
Del aware County Conmunity College. In her response to
Def endants’ Mdtion to Dismss, plaintiff wthdrew her claimfor
reasonabl e attorney’s fees and |imted her conpensatory danages
demand to plaintiff’s “out-of-pocket expenses incurred in search

of alternate enploynent....”?® Defendants nove to disniss

22 Def endants’ Brief at pages 9-10.

23 Plaintiff’'s Response in Opposition to Defendants’ Mtion to

Dismiss in Part (“Plaintiff’s Response”) at n.1.
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Count 1V for failure to exhaust adm nistrative renedi es under the
col | ective bargai ni ng agreenent.

Plaintiff argues that her breach of contract claimis
based on her “independent witten enpl oynent agreenent with the
def endant community college.”? The collective bargaining
agreenent belies this contention, as it covers both tenure and
term nation.?* The docunent plaintiff characterizes as an
i ndependent witten enploynent agreenent is, on its face, nerely
two letters providing plaintiff with information about her salary
and benefits.?®

As defendants point out, the salary information
contained in this letter “is based upon the sal ary provisions of
t he CBA between the Coll ege and Lada’s union.”?” Thus, if
plaintiff has a claimfor breach of contract, it arises under the
col | ective bargai ni ng agreenent.

Pennsyl vani a’s Public Enpl oye Rel ati ons Act nandates
the “[a]rbitration of disputes or grievances arising out of the
interpretation of a collective bargaining agreenent....”

43 P.S. 8§ 1101.903. See Pittsburgh Joint Collective Bargaining

Committee v. City of Pittsburgh, 481 Pa. 66, 70-71

24 Plaintiff's Brief at page 7.

25 See Exhibit A to Defendants’ Mtion to Disniss at pages 11-13.

26 Exhibit E to Plaintiff’'s Response.

21 Def endants’ Reply Menmorandum of Law in Support of Their Mdtion to

Di smiss Portions of Plaintiff's Conplaint at page 5.
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391 A 2d 1318, 1320-1321 (1978); Shumake v. Phil adel phia Board of

Education, 686 A 2d 22, 24 (Pa. Super. 1996).

Accordi ngly, an “enpl oyee who is covered by a
col | ective bargaining agreenent, which provides the exclusive
remedi es for breaches of that agreenment, nust first exhaust his
or her remedi es under the bargaining agreenment before filing a

lawsuit.” Mntgonery County Internediate Unit v. Mntgonery

County Internediate Unit Educati on Associ ation, 797 A 2d 432, 434

(Pa. Commw. 2002); Shuneke, 686 A 2d at 24; DiBartolo v. Gty

of Phil adel phia, 159 F. Supp.2d 795, 799 (E.D. Pa. 2001)

(Kauffman, J.).
Thus, this court |acks jurisdiction to entertain
plaintiff’'s breach of contract claimif plaintiff has failed to

exhaust her adm nistrative renedies. See Suhnmake, 686 A. 2d at

24; DiBartolo, 159 F. Supp.2d at 799.

The coll ective bargai ni ng agreenent here provides for
a nultistep grievance procedure, ending in arbitration.?®
Plaintiff failed to allege that she exhausted her adm nistrative
remedi es under the collective bargaining agreenment’s grievance
procedure. Accordingly, | must dismss plaintiff’s claimfor
breach of contract for failure to exhaust adm nistrative

remedi es.

28 See Exhibit A to Defendants’ Mdtion to Dismiss at pages 38-42.
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Counts V (Breach of Covenant of Good Faith and Fair Dealinqg)

and VI (Wongful Interference Wth Contractual Rel ati ons)

Count V all eges breach of the covenant of good faith
and fair dealing by defendant Del aware County Community Col | ege,
and Count VI alleges wongful interference with contractual
relations by defendants Railey and Carter. Defendants argue that
Count V should be dism ssed as duplicative of Count |V (breach of
contract), and that Count VI should be dism ssed because
manageri al enpl oyees of the community col |l ege could not have
tortiously interfered with plaintiff’s contractual relationship
with the community college. Plaintiff has failed to adequately
respond to these portions of Defendants’ Mdtion to Dismss, so |
will grant defendants’ notion to dismss as to Counts V and VI as
unopposed.

Rule 7.1(c) of the Rules of Cvil Procedure for the
United States District Court for the Eastern District of
Pennsyl vania (“Local Rules”) provides that “any party opposing
the notion shall serve a brief in opposition.... In the absence
of a tinely response, the notion may be granted as
uncontested....” This court has held that “[f]ailure to address
even part of a notion in a responsive brief may result in that
aspect of the notion being treated as unopposed.” Nelson v.

DeVry, Inc., 2009 U.S. Dist. LEXIS 38161, *35-36 (E. D.Pa.

April 23, 2009) (Jones, J.) (citing Jackson v. J. Lewis Crozer
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Li brary, 2007 U . S.Dist. LEXIS 61582 (E.D. Pa. August 22, 2007)

(Stengel, J.) and Mason v. Abington Township Police Departnent,

2002 U.S.Dist. LEXIS 17315 (E.D. Pa. Septenber 12, 2002)
(Bayl son, J.)).

To put it sinply: plaintiffs who fail to brief their
opposition to portions of notions to dismss do so at the risk of
havi ng those parts of the notions to dism ss granted as

uncontested. See, e.q., Saxton v. Central Pennsylvania Teansters

Pensi on Fund, 32 Enpl oyee Benefits Cases (BNA) 1126, 1150

(E.D. Pa. 2003) (Van Antwerpen, J.); Toth v. Bristol Township,

215 F. Supp. 2d 595, 598 (E.D.Pa. 2002) (Joyner, J.); Smth v.

Nat i onal Fl ood | nsurance Program of the Federal Energency

Managenent Agency, 156 F. Supp.2d 520, 522 (E.D.Pa. 2001)

(Robreno, J.).

Def endants argue that Count V (breach of covenant of
good faith and fair dealing) “nust be dism ssed as being
redundant to the breach of contract action in Count |V.”?2°
Plaintiff does not respond to this argunment so, for the reasons
di scussed above, | grant defendants’ notion to dismss as to
Count V as unopposed.

Wth regard to Count VI (wongful interference with
contractual relations), defendants argue that “Railey and Carter,

as manageri al enployees of the College, are essentially one with

29 Def endants’ Brief at page 7.
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the Col |l ege and could not have tortiously interfered with the
contractual relationship between Lada and the Col |l ege. ”3°
Plaintiff’s response does not address this argunent either.
Accordingly, | grant defendants’ notion to dismss as to Count VI
as unopposed.

Count VIl (Intentional Infliction of Enptional Distress)

Plaintiff’s Conplaint brings a pendent state claimfor
intentional infliction of enotional distress against defendants
Del aware County Conmunity College, Railey, and Carter. Plaintiff
w thdrew this cl ai magai nst defendant Del aware County Community
Col | ege in her response to Defendants’ Modtion to Dismss. 3
Def endants’ notion seeks to dism ss Count VII against only
def endant Carter and not defendant Rail ey.

Def endants argue that this count nust dism ssed agai nst
def endant Carter because “[n]Jothing in the allegations |evied
agai nst Carter cone close to attaining the | evel of outrageous
conduct needed to neet the I1ED standard.”3 For the reasons
that follow, | agree, and therefore dism ss Count VII agai nst
def endant Carter.

Al t hough defendants do not seek the dism ssal of

Count VIl agai nst defendant Railey, district courts nay dismss

30 Def endants’ Brief at page 6.
81 Plaintiff’'s Response at n.1.

32 Def endants’ Brief at page 14.
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clainms that do not state causes of action sua sponte. Bintliff-

Ritchie v. Anerican Reinsurance Conpany, 285 Fed. Appx. 940, 943

(3d Cr. 2008); Bryson v. Brand Insulations, Inc., 621 F.2d 556,

559 (3d Gr. 1980). Because | find that plaintiff’s allegations
agai nst defendant Railey are also insufficiently outrageous to
state a claimfor intentional infliction of enotional distress
under Pennsylvania law, | dism ss Count VII against defendant
Rai | ey sua sponte.

Wil e the Suprene Court of Pennsylvani a has never
officially recognized the tort of intentional infliction of
enotional distress, 8 46 of the Restatenent (Second) of Torts
sets forth the m ninmum el enents that nust be pled to state a

cause of action for this tort. Taylor v. Albert Einstein Mdical

Center, 562 Pa. 176, 181, 754 A 2d 650, 652 (2000); Tel evandos V.

Vacation Charters, Ltd., 264 Fed. Appx. 190, 192 n.1 (3d Cr

2008). 8§ 46 provides that “[o] ne who by extrene and outrageous
conduct intentionally or recklessly causes severe enoti onal
distress to another is subject to liability for such enotional
distress, and if bodily harmto the other results fromit, for
such bodily harm?”

Pennsyl vani a “courts have been chary to allow recovery
for a claimof intentional infliction of enotional distress.”

Hoy v. Angel one, 554 Pa. 134, 151, 720 A 2d 745, 753 (1998). To

state a claim the chall enged conduct “nust be so outrageous in
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character, and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized society.” Hoy, 554 Pa. at 151,

720 A.2d at 754; Cox v. Keystone Carbon Conpany, 861 F.2d 390,

395 (3d Gir. 1988).

Clearly, intentional infliction of enotional distress
“does not extend to mere insults, indignities, threats,
annoyances, petty oppressions, or other trivialities.”
Rest at enment (Second) of Torts 8 46, comment d. See, e.q.,

Snyder v. Specialty dass Products, Inc., 658 A 2d 366, 375

(Pa. Super. 1995); McNeal v. City of Easton, 598 A 2d 638, 641

(Pa. Commw. 1991).

“[1]t is extrenely rare to find conduct in the
enpl oynent context that wll rise to the |evel of outrageousness
necessary to provide a basis for recovery for the tort of
intentional infliction of enotional distress.” Hoy, 554 Pa.

at 152, 720 A 2d at 754 (quoting Cox v. Keystone Carbon Conpany,

861 F.2d 390, 395 (3d G r. 1988)); Televandos v. Vacation

Charters, Ltd., 264 Fed. Appx. 190, 192-193 (3d G r. 2008).

Even termnation is insufficient because “while | oss of
enpl oynent is unfortunate and unquesti onably causes hardshi p,
often severe, it is a commpn event.” Cox, 861 F.2d at 395;

Capresecco v. Jenkintown Borough, 261 F. Supp.2d 319, 323

(E.D.Pa. 2003) (Rufe, J.).
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Here, plaintiff alleges that defendant Railey refused
to allow plaintiff to teach her classes; discussed with
plaintiff’s coll eagues and published “derogatory m sstatenents”
to students that plaintiff was not fit to teach; required
plaintiff to produce nedical certification to return to work,
whi ch was not required of other faculty nenbers after brief sick
| eaves; and “excessively criticized the plaintiff’s tenure track
proposal for a study.”?33

Plaintiff further alleges that defendant Rail ey
subj ected plaintiff to a hostile work environnment by making
“condescendi ng and belittling” comments to plaintiff and
publ i shing these comments to plaintiff’s coll eagues; by
di scussing plaintiff’s health with her coll eagues; and by
“scrutiniz[ing] and nitpick[ing] her classroom perfornmance and
insist[ing] on observing each class.”3

Wil e the conduct plaintiff alleges is to be condemmed,
it does not rise to the Ievel of extreme and outrageous conduct
necessary to state a claimfor intentional infliction of
enotional distress. Plaintiff’s Conplaint does not clear the
pl eading bar for this tort, which Pennsylvania courts have set

extrenmely high

33 Conpl ai nt at paragraphs 16-18 and 21.

34 Conpl ai nt at paragraph 19.
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Retal i ation
The Suprenme Court of Pennsylvania has carved out an
exception to the general bar on recovery for intentional
infliction of enotional distress in the workplace where the
enpl oyer both sexually harassed the plaintiff and retaliated
against the plaintiff for rejecting sexual propositions. Hoy,

554 Pa. at 152, 720 A.2d at 754; Andrews v. City of Phil adel phia,

895 F.2d 1469, 1487 (3d Gr. 1990). The Pennsyl vania Suprene
Court has stated that because “[r]etaliatory conduct is typically
i ndicative of discrimnation of a nore severe nature and usually
has a greater detrinmental inpact upon the victim..retaliation is
a critical and prom nent factor in assessing the outrageousness
of an enpl oyer’s conduct.” Hoy, 554 Pa. at 153, 720 A 2d at 754.
Al though “retaliation in the workplace is unlawful and
potentially harnful, not all clains of retaliation surpass the
bounds of the everyday” so as to subject the offender to
l[tability for intentional infliction of enotional distress.

Romi g v. Northanpton County Department of Corrections,

2008 U.S.Dist. LEXIS 24829, *21 (E.D.Pa. March 21, 2008)

(Gardner, J.); Hannan v. Gty of Phil adel phia, 2007 U. S.Dist.

LEXIS 61613, *46 (E. D.Pa. August 22, 2007) (Rufe, J.), reversed

on ot her grounds, 306 Fed. Appx. 735 (3d Cir. 2009).

| ndeed, courts interpreting Pennsylvania | aw have

consistently refused to extend liability for intentional
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infliction of enotional distress to other fornms of workplace
di scrimnation — even where the plaintiff faced retaliation.

In Shaffer v. Burger King Corporation, plaintiff

contended that defendants discrim nated agai nst her because of
her disability and retaliated by term nating her after she
conplained. 2001 U.S.Dist. LEXIS 15653, *1-3 (E. D. Pa.
Septenber 28, 2001)(R Kelly, J.). This court granted summary
j udgnent for defendants because the conduct alleged was
insufficiently outrageous to sustain plaintiff’s claim 1d. at
*7- 8.

Simlarly, nunerous cases have denied intentional
infliction of enotional distress clains where plaintiff alleged
retaliation and discrimnation based on race or national origin.

See, e.q., Televandos, 264 Fed. Appx. at 192; Hargraves v. City of

Phi | adel phia, 2007 U.S.Dist. LEXI S 31951, *10-12 (E. D. Pa.

April 26, 2007) (Surrick, J.); Watkins v. Pennsylvania Board of

Probation and Parole, 2002 U S.Dist. LEXIS 23504, *25 (E.D. Pa.

Novenber 25, 2002) (Weiner, J.).

Here, plaintiff alleges that defendant Railey “fal sely
accused the plaintiff of being ‘insubordinate’ in retaliation for
asserting her union protections and ‘Wingarten Rights'” after
plaintiff sought the assistance of her union representative.

Plaintiff further alleges that the defendants “retaliated agai nst

35 Conpl ai nt at paragraph 20.
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the plaintiff because she spoke out and asserted her property
rights, civil liberty rights, union protections and [Weingarten
rights.”3¢ Plaintiff alleges that defendants Railey and Carter
term nated plaintiff wthout notice or warning.?

| cannot find liability for intentional infliction of
enotional distress on the facts alleged here. As discussed
above, Pennsylvania courts have been extrenely reluctant to find
ltability for this tort, particularly in the enpl oynent context.
These al |l egations do not state sufficiently outrageous and
extrenme conduct under Pennsylvania law. | will not extend
l[tability for intentional infliction of enotional distress to
claims of workplace disability discrimnation and retaliation on
the allegations made here. Accordingly, I will dismss Count VII
agai nst both defendants Carter and Rail ey.

CONCLUSI ON

For all the foregoing reasons, concerning Count I, |
order plaintiff to nake a nore definite statenent of her First
Amendnent Retaliation claimpursuant to Federal Rule of Cvil
Procedure 12(e), dism ss her Equal Protection claimagainst al
def endants, and dismss all of plaintiff’s Section 1983 cl ai ns

agai nst defendant Del aware County Conmmunity Col | ege.

36 Conpl ai nt at paragraph 34.

37 Conpl ai nt at paragraph 22.
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Plaintiff’s clainms for breach of contract (Count [V),
breach of the covenant of good faith and fair dealing (Count V)
wrongful interference with contractual relations (Count VI), and
intentional infliction of enotional distress (Count VII) are each
dism ssed for failure to state a cl ai mupon which relief can be

gr ant ed.

- XXXV -



